This is an article that explores the drivers for and benefits of increased use of mediation in the current climate of downward pressure on costs and the need for client centric methods of resolving clinical disputes.
Mediation has been defined as a dynamic, structured, interactive process where a neutral third party assists disputing parties in resolving conflicts through the use of specialised communication and negotiation techniques. Given the confidential nature of mediation, it is a process which can facilitate open communication which, when supported by a proactive mediator, can move the parties towards a resolution of their dispute in ways which conventional negotiations cannot do. Whilst participation in mediation is voluntary, the agreed outcome in writing becomes an enforceable contract between the parties. Whilst mediators will have various techniques available to them to open or improve dialogue and empathy between the parties, it is the without prejudice nature of the discussions that can allow significant progress to be made at a speed often not achieved by 'normal' litigation/negotiation.
There are, of course, other forms of alternative dispute resolution (ADR) -perhaps most popularly in the form of a round table meeting. Whilst round table meetings frequently resolve disputes, it is often the case that the round table meeting is utilised in the period immediately before trial. Mediation, on the other hand, can be utilised at a much earlier stage and, provided the issues are clearly identified, can significantly reduce the time to bring a dispute (no matter how complicated) to an early resolution with significant cost savings. In the current climate of proportionality and fixed costs, such an option for resolving disputes is a way to preserve cost-effective access to justice.
Mediation, therefore, should appeal to both claimants and defendants. The benefit of an early resolution through a mediation can significantly reduce the amount of unrecovered costs which will increasingly reduce a claimant's final damages. Further, earlier settlement is invariably regarded by both the claimant and the healthcare professionals involved in the claim as an extremely important benefit. The lawyers may have the stamina to proceed to trial, or to hold out for an 11th hour settlement, but for the claimant and the healthcare professionals, the news that the claim is 'over' is tremendously important.
From the point of view of a defendant, the introduction of qualified one-way costs shifting (QOCS) also points strongly in favour of finding a method to achieve an early resolution and thereby reduce the amount of costs incurred in bringing a case to a mutually satisfactory conclusion.
In addition to the positive benefits offered by mediation, there are also strong judicial pronouncement indicating that a failure to respond positively to an offer to mediate is likely to lead to an adverse costs order.
A very strong steer to this effect was given by Master Gordon Saker in his recent Judgment in Various Claimants v MGM Limited (2016) EWHC B29 (Costs).
In this case, the Claimants were entitled to their costs and, indeed, had accepted an offer of just over £2m in settlement of the base costs excluding interest, success fees and the costs of detailed assessment. There was an initial approach from the Defendant's solicitors in December 2015 inviting the Claimants, stating that to avoid the risks of satellite litigation on costs, the parties ought to be exploring a means of assessing costs which might avoid the need for a lengthy hearing and that this should possibly involve mediation.
A few weeks later, the Claimants' solicitors indicated that they were hesitant to agree to mediation, given the contentious history of the litigation, and expressed a concern that this would achieve nothing for the Claimants except further delay and costs. Nonetheless, they were prepared to attempt an alternative dispute resolution but would not agree to a stay of the assessment process. The Claimants tabled a proposal that the resolution of the costs be referred to an arbitration or mediation before the former Senior Costs Judge and, if mediation, that the Defendant would meet the entire costs of the process. The Defendant did not respond further to that line of correspondence. When the matter eventually came before the Costs Judge, Master Gordon Saker, he described the Defendant's failure to respond as a blanket refusal to engage in any process of discussing ADR. He did not see that asking the Defendant to pay for the costs of the process was a reason to ignore the suggestion. Given the Court's conclusion that the Defendant had behaved unreasonably to a high degree in failing to engage in the process of discussing at least a possibility of ADR, the Court made an award of costs on the indemnity basis.
Such a clear Judgment emerging from the present Senior Costs Judge should serve as the clearest of guidance for litigating parties that a refusal to seriously consider ADR runs a very real risk of being penalised on costs.
See also PGF II SA v OMFS Company 1 Ltd [2013] EWCA Civ 1288 per Briggs LJ (at para 56):
this case sends out an important message to civil litigants, requiring them to engage with a serious invitation to participate in ADR ¼. The court's task in encouraging the more proportionate conduct of civil litigation is so important in current economic circumstances that it is appropriate to emphasise that message by a sanction which, even if a little more vigorous than I would have preferred, nonetheless operates pour encourager les autres. (emphasis added) In addition to the drivers mentioned above for mediation, there has been careful examination of mediation as a suitable form of ADR in clinical negligence cases on the part of the NHS Litigation Authority (NHS LA).
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The NHS LA's mediation pilot On 31 July 2014, the NHS LA piloted a mediation service for 12 months, and it came to an end on 1 August 2015, with the last mediation in the scheme completed in March 2016. Mediation was offered in all suitable cases notified to NHS LA members involving a fatality or elderly care (mediation on other suitable claims continued to be offered as a matter of course). The service provided access to an independent and accredited mediator, selected from a panel drawn from a wide range of backgrounds. The Centre for Effective Dispute Resolution (CEDR) was the NHS LA's partner for its mediation service.
Offers of mediation were made in 91 cases:
. 49 Cases were accepted into the pilot . 1 Case settled before mediation . 1 Case was withdrawn
. 47 Completed mediations were undertaken.
The primary objective of the pilot was to test the usefulness of the mediation process and how it could be employed to greater effect for claims resolution. The pilot was successful and feedback obtained from the participants throughout the pilot and the comments they made about the service were very positive. Of the completed mediations, 81% settled and 61% of the settlements were achieved on the day of the mediation with a further 20% resolving a short time thereafter.
The NHS LA approach to mediation
The NHS LA comments as follows
As an organisation the NHS LA fully embraces all forms of ADR, including mediation. We see mediation as an excellent forum for dispute resolution, for providing injured patients and their families with face to face explanations and apologies and for curtailing legal costs. We have undertaken a significant number of mediations throughout our 20 year history, often in high profile cases and group actions to good effect. We believe that there is an appetite in the legal community to undertake mediation more as means of dispute resolution. It is our experience from the cases we have mediated as part of our pilot and throughout our history, that mediation is a powerful process, giving the claimant/injured party the opportunity and the 'voice' to articulate the basis of their case and other related concerns which is not possible at a meeting with just the lawyers. It is also a good medium for the member, or the NHS LA on behalf of the member, to explain to a claimant why a legal liability has not been established to justify a financial payment. In addition it is appropriate for the resolution of claims where the parties' legal costs will significantly outweigh the value of any potential award of compensation. There is a misconception that there is reluctance on the part of compensators to embrace mediation. However, our experience of mediation has shown its invaluable benefits and the success of the pilot spurred us on to establish a permanent claims mediation service.
The Mediation service
The NHS LA's new claims mediation service was launched on 5 December 2016. The service has been designed to support patients, families and NHS staff in working together towards the resolution of incidents, complaints, legal claims and costs disputes avoiding the need expense, and potential emotional stress of going to court.
The independent mediation providers working with the NHS LA, Claimants and their advisers are:
. The Centre for Effective Dispute Resolution, www.
cedr.com/solve/services/?p¼33 and Trust Mediation Limited www.trustmediation.org.uk/services/nhs-lamediation-scheme, have been appointed to mediate disputes arising from personal injury and clinical negligence incidents and claims. . Costs Alternative Dispute Resolution, www.costsadr.com/nhs-litigation-authority-mediationservice, have been appointed to mediate disputes arising from the recoverability of legal costs.
The NHS LA now want to see a greater uptake of mediation as a non-adversarial approach to dispute resolution and will therefore undertake more training for NHS LA staff, trusts and the legal panel on the benefits of mediation and on identifying suitable cases. It will also engage with Claimants' lawyers and patient organisations. There has been a positive reaction to the announcement of the new service and the NHS LA reports that a number of cases have already been through the mediation process.
The NHS LA mediation service is open to all suitable claims. There is no set limit on the number of cases that are eligible for this service. The procurement process has built the NHS LA expertise and capacity for handling cases going to mediation. As uptake is entirely dependent upon the market, contracts have been awarded to suppliers with capacity to respond to need. By taking this flexible approach and reviewing uptake on an ongoing basis, it will be possible to adapt in light of uptake.
The NHS LA will fund mediations in cases where liability is admitted in whole or in part, or where the Claimant is unrepresented. In all other cases and in all costs mediations, the fees are shared equally by the parties.
The service providers will seek feedback from the parties attending mediations and the outcomes captured in order to disseminate learning points and evaluate the success of the service.
CEDR is a long established, well-respected organisation able to offer a depth of experience. Trust Mediation believes that specialist knowledge in the subject matter of a mediation enables them to quickly understand and overcome the issues between the parties. For this reason, their panel of clinical negligence mediators are all specialists in the field.
It is a fundamental principle of mediation that the mediator is impartial so that he or she can discuss confidential matters without reservation and assist the parties in identifying the issues between them and overcoming them to arrive at a mutually beneficial solution.
The mediation organisations are independent and well established and, further, independence is integral to the role of the individual mediator. It follows that the parties can have total confidence in the independence of the mediators involved in providing high-quality mediation services under this scheme.
There is no doubt that there are a number of reasons to consider mediation in all areas of dispute. It is hoped and expected that the current pressure on costs (which will doubtless increase) and the proactive involvement of the NHS LA will see a significant increase in the number of clinical negligence cases being considered for mediation. The majority of cases, which go to mediation, are resolved as a result. Experience also shows that clients like it. They are involved, they get the opportunity to address some issues, which are really bothering them, but which are not strictly relevant to their legal case and they can often achieve outcomes which the Court would not have the jurisdiction to order.
We look forward to seeing Mediation coming of age in 2017. This move is to better describe the combined activities of the NHS Litigation Authority (NHS LA -providing indemnity schemes for the NHS in England and resolving claims for compensation fairly), the National Clinical Assessment Service (NCAS -resolving concerns about the performance of practitioners) and the Family Health Services Appeal Unit (FHSAU -ensuring the prompt and fair resolution of appeals and disputes between primary care contractors and NHS England). NHS Resolution's purpose is to provide expertise to the NHS on resolving concerns fairly, share learning for improvement and preserve resources for patient care.
